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)

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 2, 1997, at Mam Florida, before Errol H Powell, a
duly designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Theodore R (Gay, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
401 Northwest 2nd Avenue, Suite N 607
Mam, Florida 33128

For Respondent: Sean J. Green, Esquire
Benjam n R Jacobi, Esquire
1313 Northeast 125th Street
North Mam , Florida 33161

STATEMENT OF THE | SSUES

The issue for determ nation is whether Arthur Signore
commtted the offenses set forth in the admnistrative conplaints

and, if so, what action should be taken.



PRELI M NARY STATEMENT

On Novenber 26, 1996, the Departnent of Business and
Pr of essi onal Regul ati on, Construction Industry Licensing Board
(Petitioner) filed two two-count adm nistrative conpl aints
agai nst Arthur Signore (Respondent). The Petitioner charged
Respondent in each adm nistrative conplaint with the foll ow ng:
Count I--with violating Subsection 489.129(1)(e), Florida
Statutes (1993), by perform ng any act which assists a person or
entity in engaging in the prohibited uncertified and unregistered
practice of contracting, if the certificatehol der or registrant
knows or has reasonable grounds to know that the person or entity
was uncertified and unregistered; and Count Il--with violating
Subsection 489.129(1)(c), Florida Statutes (1993), by violating
any provision of Chapter 455, Florida Statutes, through the
maki ng of m sl eadi ng, deceptive, untrue, or fraudul ent
representations in the practice of his profession in violation of
Subsection 455.227(1)(a), Florida Statutes (1993). By Election
of Rights, Respondent disputed the allegations of fact and
requested a formal hearing. On March 21, 1997, these matters
were referred to the Division of Adm nistrative Hearings (DOAH)
and assigned Case Nos. 97-1435 and 97-1436.

By Order dated April 21, 1997, the two cases were
consolidated. The two cases were scheduled for formal hearing.
Subsequently, the hearing was continued predicated on the filing

of an additional adm nistrative conplaint by the Petitioner



agai nst Respondent.

On May 30, 1997, the Petitioner filed a three-count
adm ni strative conpl ai nt agai nst Respondent. The Petitioner
charged Respondent with the followng: Count I--with violating
Subsection 489.129(1)(e), Florida Statutes (1995), by perform ng
any act which assists a person or entity in engaging in the
prohi bited uncertified and unregi stered practice of contracting,
if the certificateholder or registrant knows or has reasonabl e
grounds to know that the person or entity was uncertified and
unregi stered; Count Il1--with violating Subsection 489. 1265(3),
Florida Statutes (1995), by obtaining a building permt for
construction work without having entered into a contract to nake
i nprovenents to, or performthe contracting at, the real property
specified in the permt, and with violating Subsection
489.129(1)(j), Florida Statutes (1995), by failing in any
material respect to conply with the provisions of Part | of
Chapter 489, Florida Statutes, or violating a rule or |awful
order of the Petitioner; and Count IIl--with violating Subsection
489. 129(1)(c), Florida Statutes (1995), by violating any
provi sion of Chapter 455, Florida Statutes. On June 24, 1997,
Respondent forwarded an answer to the adm nistrative conpl ai nt
denying the alleged violations. On July 2, 1997, this matter was
referred to DOAH and assi gned Case No. 97-2998.

By Order dated July 10, 1997, the three cases were

consolidated. The cases were scheduled for formal hearing.



At hearing, the Petitioner presented the testinony of six
w tnesses and entered ei ghteen exhibits into evidence.

Respondent testified in his own behalf, presented the testinony
of one witness and entered three exhibits into evidence.

A transcript of the hearing was ordered. At the request of
the parties, the time for filing post-hearing subm ssions was set
for nore than ten days following the filing of the transcript.
The parties filed post-hearing subm ssions which have been duly
consi der ed.

FI NDI NGS OF FACT

1. At all times material hereto, Arthur Signore
(Respondent) was licensed by the Departnent of Business and
Pr of essi onal Regul ati on, Construction Industry Licensing Board
(Petitioner) as a certified general contractor. He received his
license in 1969, qualifying Deluccia Construction. Respondent
was issued |icense nunber CG CA01004.

2. Subsequently, in 1976, Respondent qualified Construction
By Scott (CBS). He was issued |license nunber CG CB01004. At al
times material hereto, Respondent has been the qualifier of CBS,
and the sole owner and president of CBS.

3. At all tinmes material hereto, Respondent's belief was
that Petitioner permtted a general contractor to use his/her
license to obtain building permts for construction projects for
whi ch the general contractor had no contracts through the

busi ness that he/she qualified. Respondent practiced his belief



frequently by applying for and obtaining building permts for
construction projects for which conpanies or individuals other
t han CBS had contracts.

Collins Job (Case No. 97-1436)

4. Sonetinme after Hurricane Andrew in 1992, Respondent nade
an oral agreenment with Harold Bader to go into partnership with
Bader and forma construction conpany, w th Respondent qualifying
t he conpany. Respondent provided his name, his conpany's nane
(CBS), and his license nunber to Bader in order for the
qual i fyi ng docunents to be conpleted and submtted to the
Petitioner. However, the conpany was not forned and the
qual i fyi ng docunents were never submtted.

5. At notinme material hereto was Bader |icensed by the
Petitioner to engage in the practice of contracting. Respondent
knew or shoul d have known that Bader was not |icensed by the
Petitioner.

6. In March 1994, Thomas Sherry of American Buil di ng
| ndustries, Inc. (ABlI), began negotiating with Maria and Wayne
Col l'ins, husband and wife, for the renodeling of their hone,
| ocated at 7417 SW 140th Court, Mam, Florida. On March 24,
1994, the Collins entered into a contract with ABI for the
renodel ing of their honme at a cost of $12, 500.

7. Bader was the owner of ABI. Sherry was a sal esperson
for Bader.

8. Sherry provided the Collins with a business card which



showed, anong other things, ABI's nane, address and tel ephone
nunber, and |license nunber. The |icense nunber on the business
card was Respondent's |icense nunber.

9. Al business cards were provided to Sherry by Bader.

10. At no tine material hereto, did Sherry talk with or
nmeet Respondent.

11. The records of the Metropolitan Dade County, Buil ding
and Zoni ng Departnent reflect, anong other things, Respondent's
name, his conpany's nane (CBS) and |icense nunber on the buil ding
permt application for the construction to the Collins' hone.
However, the address |isted for Respondent and his conpany was
the address for ABI. Further, the said records reflect, anong
ot her things, that aforenentioned information provided, as to
Respondent, was used to obtain the building permt.

12. Respondent did not conplete the permt application for
the building permt to renodel the Collins' hone.

13. The Collins paid $6,875 to ABI. Any and all checks
were made payable to ABI. No noney for the construction on the
Collins' home was paid to or received by Respondent.

14. In May 1994, problens devel oped on the job site between
the Collins and ABI. The work perfornmed by ABI fail ed nunerous
i nspections. M. Collins wanted to talk wth Respondent who was
listed as the contractor on the permt and requested Bader to
contact Respondent. Bader refused, indicating to M. Collins

that all comrunication should be with him (Bader).



15. Finally, in August 1994 the Collins fired ABI after
nore problens had devel oped. At that tine ABI had conpleted sone
of the work.

16. On August 29, 1994, M. Collins nmet with Respondent at
Respondent's pl ace of business. Prior to the neeting,

M. Collins had call ed Respondent nunerous tines regarding his
problenms with ABI and Bader and requesting assistance from
Respondent. Each tinme Respondent deni ed havi ng any know edge of
t he work bei ng perforned.

17. When M. Collins net with Respondent, M. Collins
di scussed the problens that he had experienced with ABI and
Bader. Respondent continued to deny know ng anythi ng about the
construction project but agreed to send his enpl oyees to exam ne
the job and determ ne what could be done, if anything. The
foll ow ng day two of Respondent's workers canme to the Collins
home and exam ned the work conpleted and the work remaini ng.

18. Subsequently, Respondent contacted M. Collins.
Respondent indicated to M. Collins that he could conplete the
job for $5,000. M. Collins refused to pay the additional nonies
since it would extend the renodeling cost beyond the contracted
cost and since he was now directly paying the subcontractors.

19. At no tinme did Respondent or his business (CBS) have a
contract with the Collins.

20. Until being contacted by the Collins, Respondent had no

know edge that Bader used his nane, business nane and |license



nunber to contract wwth the Collins and to obtain the building
permt for the renodeling of their hone.

21. However, prior to being contacted by the Collins,
Respondent had been contacted by other persons who had contracts
with ABI, who had been infornmed by Bader that Respondent was the
contractor for their jobs, who had problens with ABI, and who
want ed assi stance from Respondent. Furthernore, the building
permts for the construction jobs of those persons reflected
Respondent and Respondent's conpany as the contractor.

22. At no tinme material hereto was Bader or ABI |icensed by
the Petitioner to engage in the practice of contracting.

23. Respondent knew or shoul d have known that neither Bader
nor ABI was |icensed by the Petitioner to engage in the practice
of contracting. Respondent was placed on notice of their
unlicensed activity after the contacts by the honmeowners prior to
the contact by the Collins.

24. Even with the know edge of the honeowners' conplaints
prior to the Collins' conplaints, at no tine did Respondent
notify Bader to stop using his (Respondent's) name, conpany's
name and |icense nunber. Further, at no tine did Respondent
notify the Metropolitan Dade County, Buil ding and Zoning
Departnent of Bader's m suse of his (Respondent's) nane,
conpany's nane, and |icense nunber or to no | onger issue permts
to ABI under his (Respondent's) nane, conpany and |icense.

Wal sh Job (Case No. 97-1435)




25. In the Fall of 1995, Patrick and Susan Wl sh entered
into an oral agreenent with John Petracelli for an addition to
and the renodeling of their hone, |ocated at 761 G en Ri dge Road,
Key Bi scayne, Florida.

26. On Cctober 16, 1995, the Wil shes entered into a verbal
agreenent with Petracelli for an engineer to produce a set of
pl ans at a cost of $2,250 for the construction to their hone.

The Wal shes paid Petracelli the $2,250 on Cctober 16, 1995.

27. On Decenber 7, 1995, the Wl shes entered into a witten
agreenent with Petracelli for the construction work on their hone
at a cost of $84,000. Pursuant to this witten agreenent, the
Wal shes paid Petracelli $16,800 on Decenber 7, 1995.

28. Petracelli contacted Respondent and requested

Respondent to be the contractor for the construction work on the

Wal shes' hone. Respondent and Petracelli had net one anot her
previously when Petracelli was a sal esperson for Bader.
Petracelli informed Respondent that he (Petracelli) had al ready

told the Wal shes that Respondent was the contractor. To the
contrary, Petracelli had not infornmed the WAl shes that Respondent
was involved in the construction to their hone.

29. Respondent agreed to be the contractor but inforned
Petracelli that, until a set of plans was approved by the Vill age
of Key Bi scayne Building D vision (Building Dvision), he could
not provide Petracelli with a cost figure for the construction

work. Petracelli informed Respondent that the plans were being



prepared, but did not inform Respondent that the Wal shes had paid
for the preparation of the plans.

30. Respondent agreed further to submt the conpleted plans
to the Building Division for a "dry run" only. After the dry
run, Respondent woul d provide a cost figure for the construction
wor K.

31. Adry run is a process in which a contractor, who has a
conplicated job which requires an engi neer, submts a set of
pl ans, together with an application for a building permt, to the
Building Division for approval. The plans nmay be subject to
several nodifications requested by the Building D vision before
they are approved. As a result, the contractor does not know the
estimated cost of a job until the plans have gone through the
requested nodifications, if any, and approved by the Buil ding
Division. After the plans are approved by the Building D vision,
the contractor is notified to cone to the Building D vision and
sign for and obtain the building permt.

32. Pursuant to the agreenent between Respondent and
Petracelli, on or about Decenber 11, 1995, Respondent conpl eted
an application for a building permt for the addition to and the
renodel i ng of the Wal shes' hone and gave it to Petracelli. The
application reflected, anong other things, CBS (Respondent's
conpany) as the contractor, and Respondent as the qualifier.
Respondent provided the application to Petracelli for the dry run

process only.
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33. Further, Respondent reiterated to Petracelli that, once
the plans were approved by the Building Division, he (Respondent)
woul d neet with the Wal shes and agree on a cost for the
construction work on their honme and that, after agreeing on the
cost he (Respondent) would sign for and obtain the building
permt for the construction to begin. Respondent was not aware
that Petracelli and the Wal shes had a signed agreenent for the
construction work.

34. Petracelli submtted the plans, along with the permt
application, to the Building Dvision for approval. The plans
were nodified several tines to neet the approval of the Building
Di vision, but were never approved. The Building D vision
considered the plans submtted to be substandard. Since no plans
were approved, no building permt was issued.

35. On or about January 3, 1996, the Wal shes net at the
Building Division with some of the Building D vision's officials,
Petracelli, and the engi neer who prepared the plans. As a result
of the neeting, anong other things, the Wal shes were able to
review the permt application and discovered that Respondent, not
Petracelli, was licensed and the contractor for the construction
wor k; concl uded that the engineer's work was considered so
subst andard by the Building D vision that any nodification
produced by the engi neer woul d not be approved by the Buil ding
Di vision; and determ ned that they no | onger wanted Petracelli to

performthe construction work on their hone.
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36. Wthin 24 hours of the neeting, the Wal shes tel ephoned

Petracelli and term nated his services. Al so, the Wal shes
requested the return of all of the nonies paid to Petracelli by
t hem however, Petracelli did not return any of their noney.

37. At no tinme material hereto was Petracelli |icensed by

the Petitioner to engage in the practice of contracting.
Respondent knew or shoul d have known that Petracelli was not
licensed by the Petitioner.

38. At no tinme material hereto did Respondent or his
conpany (CBS) have a contract wth the Walshes. At no tine
mat eri al hereto did Respondent have any conmuni cation or contact
wi th the Wl shes.

Bi scayne Kennel C ub Job (Case No. 97-2998)

39. The Biscayne Kennel Club (BKC), |ocated at 320 NW 115t h
Street, Mam Shores, Florida, was a track for greyhound racing.
On Cctober 30, 1995, the last race was run at BKC. In February
1996, the BKC sold its Pari-Mtuel |icense.

40. On or about Decenber 11, 1996, the BKC, by and through
its representative, Carl Spitzer, entered into a witten contract
w t h Cuyahoga Wecking Corporation (CW), by and through its
representative, Thomas Schwab, for, anmong other things, the
renoval of asbestos and the denolition and renoval of BKC s
grandstand structure and viewi ng area. The contract was prepared
by Schwab, who had 25 years of experience in the denolition

busi ness, with 20 years of that experience in the State of
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Fl ori da.

41. Al contract negotiations were between Schwab and
Spitzer. At no time was the President and CEO of BKC, Kay
Spitzer, involved in the contract negotiations.

42. As to cost, the contract provided at Article 4 that the
cost was $37,500 and that the $37,500 was "dedicated to the
removal of the described ACM" Further, Article 4 provided that
the "bal ance of the work to be paid for by the sale of the
ferrous and non-ferrous netals by the contractor."

43. In addition, the contract provided in Article 7 that,
anong other things, all permts were included in the contract
price and that BKC and the "contractor"” would share "equally al
the proceeds of the non-ferrous netals m nus whatever costs are
incurred bringing it to market."

44. The contract did not restrict or prohibit CAC from
engagi ng the services of any individual or subcontractor to
performthe work required in the contract.

45. The grandstand structure and viewi ng area were one
structure. Attached to the roof of the structure was a snal
bui | di ng whi ch was used by BKC personnel for view ng the races.
The roof was the highest part of the structure, except for the
smal |l building. The distance fromground level to the top of the
roof was 69 feet and 10 inches; and the top of the small building
was approximately 15 feet higher than the top of the roof.

46. COWC contracted wth Sal's Abatement to performthe

13



asbest os renoval

47. Schwab was |icensed by Dade County, Florida, as a
specialty contractor. He was notified that the work for the BKC
j ob was outside the scope of his |icense and that a contractor,
licensed by the Petitioner, was required for the BKC job. Schwab
contacted Respondent to be the general contractor. Schwab had
wor ked wi th Respondent before on other, but smaller, jobs.

48. Respondent agreed to be the general contractor in
return for a percentage of the contract. Per the agreenent,
Respondent woul d obtain the necessary permts, provide the
equi pnent necessary for the denolition, and supervise the workers
on the job.

49. On March 6, 1997, Respondent conpleted an application
for a building permt wth Mam Shores Village, Florida, for the
denolition of the BKC grandstand. The application reflected
Respondent' s conpany (CBS) as the contracting conpany and
Respondent as the qualifier. Carl Spitzer signed the permt
application on behalf of BKC.

50. On March 17, 1997, a building permt (permt nunber
41084) was issued by the Village of Mam Shores for the
denolition of BKC s grandstand. On April 29, 1997, the cost of
the permt, $566.50, was paid.

51. At no tine material hereto was Schwab or CAC |icensed
by Petitioner to engage in the practice of contracting.

Respondent knew or shoul d have known that neither Schwab nor CWC

14



were |icensed by Petitioner.

52. At no tinme did a contract exist between Respondent or
his conpany with BKC for the denolition job.

53. Respondent supervised CWC s preparation of the
grandstand for denolition. |In preparing the grandstand for
denolition, Respondent and Schwab net at the site at |least 3
times to discuss the denolition and its progress.

54. On May 16, 1997, the grandstand was scheduled to be
denol i shed.

55. On the norning of May 16th, as Schwab was | eavi ng BKC,
Respondent arrived. Shortly thereafter, the grandstand
accidentally col | apsed--the beans supporting the roof of the
grandstand failed, and the roof collapsed. Two of CWC s workers
were killed and three were seriously injured.

56. After the collapse, BKC contracted wi th anot her
conpany, Onega Contracting, to conplete the denolition job.

57. The Petitioner submtted docunents reflecting that its
costs of investigation and prosecution of the conplaints against
Respondent, excl udi ng costs associated with attorney's tine, to
be $1,017. 25.

58. On May 22, 1997, pursuant to an Enmergency Suspension
Order, on May 22, 1997, the Petitioner suspended Respondent's
i cense.

59. Respondent has no prior disciplinary action taken

agai nst himby the Petitioner.
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CONCLUSI ONS OF LAW

60. Pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes, the D vision of Adm nistrative Hearings has
jurisdiction over the subject of these proceedings and the
parties thereto.

61. License revocation proceedi ngs are penal in nature.
The burden of proof is on Petitioner to establish the
trut hful ness of the allegations of the adm nistrative conplaints

by cl ear and convi ncing evidence. Departnent of Banking and

Fi nance, Division of Securities and | nvestor Protection v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).
62. Section 489.129, Florida Statutes (1993), provides in
pertinent part:

(1) The board may take any of the follow ng
actions agai nst any certificatehol der or

regi strant: place on probation or reprimand
the |licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate or
registration, require financial restitution
to a consuner, inpose an admnistrative fine
not to exceed $5,000 per violation, require
continui ng education, or assess costs
associated wth investigation and
prosecution, if the contractor, financially
responsi bl e officer, or business organization
for which the contractor is a primry
qual i fying agent or is a secondary qualifying
agent responsible under s. 489.1195 is found
guilty of any of the foll ow ng acts:

* * *

(c) Violating any provision of chapter 455.

* * *
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(e) Performng any act which assists a
person or entity in engaging in the

prohi bited uncertified and unregi stered
practice of contracting, if the
certificatehol der or registrant knows or has
reasonabl e grounds to know that the person or
entity was uncertified and unregi stered.

63. Section 455.227, Florida Statutes (1993), provides in
pertinent part:

(1) The board shall have the power to
revoke, suspend, or deny the renewal of the
license, or to reprimnd, censure, or
otherwi se discipline a licensee, if the board
finds that:

(a) The licensee has nmade m sl eadi ng,
deceptive, untrue, or fraudul ent
representations in the practice of his
pr of essi on.

(2) In addition to, or in lieu of any other
di sci pline inposed pursuant to this section,
the board may i npose an administrative fine
not to exceed $1,000 for each

vi ol ati on.

64. Section 489.105, Florida Statutes (1993), provides a
definition for contractor and provides in pertinent part:

(3) "Contractor" neans the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to, submts
a bid to, or does hinself or by others
construct, repair, alter, renodel, add to,
denol i sh, subtract from or inprove any

buil ding or structure, including rel ated

i nprovenents to real estate, for others or
for resale to others; and whose job scope is
substantially simlar to the job scope
described in one of the subsequent paragraphs
of this subsection.

17



(a) "Ceneral contractor"™ means a contractor
whose services are unlimted as to the type
of work which he may do, except as provided
in this part.

Collins Job (Case No. 97-1436)

65. Petitioner has failed to denonstrate that Respondent
vi ol at ed Subsection 489.129(1)(e). The facts all eged by
Petitioner in its Admnistrative Conplaint to forma basis for
and to support a violation is that "Respondent obtained the
permit" for the job for the unlicensed contractor, i.e., Bader.?!
The evi dence shows that Respondent did not obtain the permt.

66. However, the evidence shows that Respondent had prior
notice of the conduct by Bader, who was unlicensed, in using
Respondent's nane, his conpany's nanme and his |icense nunber to
obtain building permts for construction jobs contracted by ABI,
whi ch was al so unlicensed. Moreover, the evidence shows that
once Respondent becanme aware of Bader's conduct, Respondent nade
no attenpt to prevent Bader from continuing his conduct; and that
Respondent's failure to act when he received prior notice of
Bader' s conduct assisted Bader in obtaining a building permt for
the Collins job. Notw thstanding, Petitioner failed to allege
sufficient facts in its Admnistrative Conplaint or to anend its
Adm ni strative Conplaint to present such conduct as a basis for
di sci plinary action.

67. Petitioner has failed to denonstrate a violation of

Subsection 489.129(1)(c). Furthernore, Petitioner suggests in
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its post-hearing subm ssion that a violation of Subsection
489. 129(1)(c) was not commtted by Respondent.

Wal sh Job (Case No. 97-1435)

68. Petitioner has failed to denonstrate that Respondent
vi ol at ed Subsection 489.129(1)(e). The facts all eged by
Petitioner in its Admnistrative Conplaint to forma basis for
and to support a violation is that "Respondent obtained the
permt" for the job for the unlicensed contractor, i.e.,

Petracel li.?

The evidence shows that Respondent did not obtain
the permt.

69. Rather, the evidence shows that Respondent conpleted a
buil ding permt application, representing on the application that
hi s busi ness was the contractor and indicating his |icense nunber
as the qualifier. The permt application was given to
Petracelli, who filed it with the building departnent. The
permt application was filed prior to Respondent obtaining an
agreenent with the Wal shes that he woul d be the contractor for
the job. By making application for the building permt,
Respondent may have been assisting Petracelli, who was
unlicensed, in engaging in the practice of contracting. (See
di scussion below.) However, Petitioner failed to all ege those
facts in its Admnistrative Conplaint or to amend its
Adm ni strative Conplaint to allege those facts as a basis for
di sci plinary action.

70. Petitioner has failed to denonstrate that Respondent
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vi ol at ed Subsection 489.129(1)(c) by falsely representing on the
application for the building permt that he was the contractor
for the job. To the contrary, the evidence shows that
Respondent's intent and purpose was to submt the permt
application and plans to the building departnment for a "dry run"
only. If the plans were approved, Respondent's intent was to
meet with the Wal shes to discuss the contract for the work to be
performed. After agreeing on contract ternms, Respondent's intent
was to sign and obtain the building permt. The Petitioner
presented no evidence show ng that such process by Respondent was
not an accepted practice or not proper or inappropriate.

Bi scayne Kennel C ub Job (Case No. 97-2998)

71. Section 489.129, Florida Statutes (1995), provides in
pertinent part:

(1) The board may take any of the follow ng
actions agai nst any certificatehol der or

regi strant: place on probation or reprimand
the |licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate or
registration, require financial restitution
to a consuner, inpose an admnistrative fine
not to exceed $5,000 per violation, require
continui ng education, or assess costs
associated wth investigation and
prosecution, if the contractor, financially
responsi bl e officer, or business organization
for which the contractor is a primry
qual i fying agent or is a secondary qualifying
agent responsible under s. 489.1195 is found
guilty of any of the foll ow ng acts:

* * *

(c) Violating any provision of chapter 455.

* * *
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(e) Performng any act which assists a
person or entity in engaging in the

prohi bited uncertified and unregi stered
practice of contracting, if the
certificatehol der or registrant knows or has
reasonabl e grounds to know that the person or
entity was uncertified and unregi stered.

* * *

(j) Failing in any material respect to
conply with the provisions of this part or
violating a rule or lawful order of the
boar d.

72. Section 455.227, Florida Statutes (1995), provides in
pertinent part:

(1) The followi ng acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:

(a) Making m sl eading, deceptive, or
fraudul ent representations in or related to
the practice of the |licensee's profession.

* * *

(2) Wen the board, or the departnment when
there is no board, finds any person guilty of
the grounds set forth in subsection (1) or of
any grounds set forth in the applicable
practice act, including conduct constituting
a substantial violation of subsection (1) or
a violation of the applicable practice act
whi ch occurred prior to obtaining a |license,
it may enter an order inposing one or nore of
the foll owm ng penalties:

(a) Refusal to certify, or to certify with
restrictions, an application for a license.

(b) Suspension or permanent revocation of a
li cense.

(c) Restriction of practice.

(d) Inposition of an adm nistrative fine not
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73.

to exceed $5,000 for each count or separate
of f ense.

(e) Issuance of a reprinmand.

(f) Placenent of the |icensee on probation
for a period of time and subject to such
conditions as the board, or the departnent
when there is no board, nmay specify. Those
conditions may include, but are not limted
to, requiring the licensee to undergo
treatnent, attend continuing education
courses, submt to be reexam ned, work under
t he supervision of another |icensee, or
satisfy any ternms which are reasonably
tailored to the violations found.

(g) Corrective action.

Section 489. 1265, Florida Statutes (1995), provides,

anong ot her things, prohibited acts by |licensed contractors and

provides in pertinent part:

74.

(3) Acertified or registered contractor, or
contractor authorized by a | ocal construction
regul ation board to do contracting, may not
apply for or obtain a building permt for
construction work unless the certified or

regi stered contractor, or contractor

aut horized by a local construction regulation
board to do contracting, or business

organi zation duly qualified by said
contractor, has entered into a contract to
make i nprovenents to, or performthe
contracting at, the real property specified
in the application or permt. This
subsection does not prohibit a contractor
fromapplying for or obtaining a building
permt to allow the contractor to perform
wor k for another person wi thout conpensation
or to performwork on property that is owned
by the contractor.

Section 489. 105, Florida Statutes (1995), provides a

definition for contractor and provides in pertinent part:

(3) "Contractor" nmeans the person who is
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qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to, submts
a bid to, or does hinself or by others
construct, repair, alter, renodel, add to,
denol i sh, subtract from or inprove any

buil ding or structure, including rel ated

i nprovenents to real estate, for others or
for resale to others; and whose job scope is
substantially simlar to the job scope
described in one of the subsequent paragraphs
of this subsection. For the purposes of
regul ati on under this part, "denolish"
applies only to denolition of steel tanks
over 50 feet in height; towers over 50 feet
in height; other structures over 50 feet in
hei ght, other than buildings or residences
over three stories tall; and buildings or

resi dences over three stories tall. . . .:

(a) "General contractor"™ nmeans a contractor
whose services are unlimted as to the type
of work which he may do, except as provided
in this part.

75. A general contractor's license was required for the BKC
job for it involved the denolition of a structure over 50 feet
tall. The services of a general contractor are unlimted.
Schwab, who contracted with BKC, was notified of this requirenent
and contacted Respondent to be the general contractor for the
j ob.

76. Petitioner has denonstrated that Respondent viol ated
Subsections 455.227(1)(a), 489.129(1)(c), (e), and (j), and
489. 1265(3). The contract for the denolition of the BKC
structure was between BKC, the owner of the structure, and the

unl i censed person or entity, not between BKC and Respondent who

was |icensed as a general contractor. The unlicensed person or
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entity engaged in the practice of contracting. Moreover, after
the contract for the denolition was entered into, Respondent nade
an agreenent wth the unlicensed person, not the owner of the
structure, to be the contractor on the job. Respondent made
application for the building permt, representing that his
conpany was the contractor for the job, obtained the permt, and
supervi sed the denolition. Wthout Respondent's |icense the
unl i censed person or entity could not have obtained the permt
and engaged in the denolition of the structure. Respondent knew
or should have known that the unlicensed person was not |icensed
to performthe denolition of the structure.
77. Regarding penalty, Rule 61G4-17.001, Florida

Adm ni strative Code, provides in pertinent part:

The follow ng guidelines shall be used in

di sci plinary cases, absent aggravating or

mtigating circunstances and subject to other
provi sions of this Chapter.

* * *

(3) 489.129(1)(c): Violating any part of
Chapter 455. Penalty within ranges prescribed
by Section 455.227, unl ess ot herw se
prescribed herein.

(a) 455.227(1)(a): Fraud, deceit,

m sl eadi ng, or untrue representations. First
viol ation, $1,000 to $3,000 fine and/or
probati on, suspension, or revocation; repeat
viol ation, revocation and $5,000 fi ne.

* * *

(5) 489.129(1)(e): Assisting unlicensed
person to evade provision of Chapter 489.
First violation, $500 to $2,500 fine; repeat
violation, $2,500 to $5,000 fine and/or
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probation, suspension, or revocation.

* * *

(10) 489.129(1)(j): Failing in any materi al
respect to conply with the provisions of Part
| of Chapter 489.

78. No specific penalty guideline is set forth in the Rule
for a violation of Subsection 489.129(1)(j) which coincides with
the grounds specified in the adm nistrative conplaint. Further,
the Rule does not set forth a guideline for a violation of
Subsection 489.1265(3).

79. However, Rule 61(4-17.001 provides further in pertinent
part:

(22) The absence of any violation fromthis
Chapter shall be viewed as an oversight, and
shall not be construed as an indication that
no penalty is to be assessed. The Cuideline
penalty for the offense nost closely

resenbling the omtted violation shall apply.

80. The offense nost closely resenbling the omtted
viol ati on of Subsection 489.1265(3) is a violation of Subsection
489. 129(1)(e). The conduct of Respondent obtaining a building
permt for the denolition job when he had not entered into a
contract with the owner of the structure to be denolished closely
resenbl es the act of assisting an unlicensed person or entity to
engage in the practice of contracting.

81l. Pursuant to Rule 614-17.002, Florida Adm nistrative
Code, Petitioner may consider aggravating and mtigating

circunstances. Rule 61(4-17.002 provides:

Ci rcunmst ances whi ch may be considered for the
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pur poses of mtigation or aggravation of
penalty shall include, but are not limted
to, the foll ow ng:

(1) Monetary or other danage to the

| icensee's custoner, in any way associ ated
with the violation, which damage the |icensee
has not relieved, as of the tinme the penalty
is to be assessed. (This provision shall not
be given effect to the extent it would
contravene federal bankruptcy |aw)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |licensee, which have not been corrected
as of the tinme the penalty is being assessed.
(3) The severity of the offense.

(4) The danger to the public.

(5) The nunber of repetitions of offenses.

(6) The nunmber of conplaints filed agai nst
the |icensee.

(7) The length of tinme the |licensee has
practiced.

(8) The actual damamge, physical or
otherwi se, to the |icensee's custoner.

(9) The deterrent effect of the penalty
i nposed.

(10) The effect of the penalty upon the
licensee's livelihood.

(11) Any efforts at rehabilitation.

(12) Any other mtigating or aggravating
ci rcunst ances.

82. As aggravating factors, circunstances (3), (4), and
(11) should be considered. Respondent has expressed his belief

and practice that a licensed contractor can obtain a building
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permt for a job that neither the contractor nor the conpany that
the contractor qualifies has entered into a contract with the
property owner. Respondent naintained this position up to and
during hearing. Such practice is contrary to the practice act
for contracting. Respondent's w llingness to conduct hinself
contrary to the practice act for contracting presents a danger to
the public and fails to denonstrate any rehabilitation on the
part of Respondent.

83. As a mtigating factor, circunstance (7) should be
consi dered. Respondent has been licensed for approxinmately 28
years with no disciplinary action by Petitioner.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Construction Industry Licensing Board
enter a final order:

1. Dismssing all counts in Case Nos. 97-1435 and 97-1436.

2. Finding that Arthur Signore violated Subsections
489.129(1)(c), (e), and (j), 489.1265(3), and 455.227(1)(a),
Florida Statutes (1995).

3. Revoking Arthur Signore's certified general contractor's
i cense.

4. Requiring Arthur Signore to pay all reasonable costs of
i nvestigation and prosecution associated with the Departnent of

Busi ness and Prof essional Regulation's investigation and
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prosecution of the charges set forth in the Admnistrative
Conpl ai nt of Case No. 97-2998.°3
DONE AND ENTERED this 13th day of January, 1998, in

Tal | ahassee, Leon County, Florida.

ERROL H POVELL

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of January, 1998.

ENDNOTES

Y Petitioner alleged in Count |, paragraph nunber 8 of the
Adm ni strative Conplaint the following: "8 On or about
April 26, 1994, the Respondent obtained the permt for the
Custoner's project."”

2 Petitioner alleged in Count |, paragraph numbered 8 of the
Adm ni strative Conplaint the followng: "8 On or about
Decenber 11, 1995, the Respondent obtained the permt for the
Custoner's project fromthe Village of Key Biscayne."

¥ Rule 61G4-12.018, Florida Admnistrative Code, requires the
Depart ment of Business and Professional Regulation to "submt to
the Board an item zed listing of all costs related to

i nvestigation and prosecution of an adm ni strative conpl ai nt when
said conplaint is brought before the Board for final agency
action." Fundanental fairness requires that the Board provide
Respondent an opportunity to dispute and chal |l enge the accuracy
and/ or reasonabl eness of the item zation of investigative and
prosecutorial costs before the Board determ nes the anmount of
costs Respondent will be required to pay.
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COPI ES FURNI SHED

Theodore R Gay, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
401 Northwest 2nd Avenue, Suite N 607
Mam , Florida 33128

Sean J. Geen, Esquire

Benjam n R Jacobi, Esquire
1313 Northeast 125th Street
North Mam , Florida 33161

Rodney Hurst, Executive Director
Construction Industry Licensing

7960 Arlington Expressway, Suite 300
Jacksonville, Florida 32211-7467

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Nor t hwood Centre
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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